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Executive Summary

O

n the surface, crime and punishment appear to be unsophisticated matters. After all, if someone takes part in
a crime, then shouldn’t he or she have to suffer the consequences? But dig deeper and it is clear that crime
and punishment are multidimensional problems that stem from racial prejudice justified by age-old perceptions and beliefs about African Americans. The United States has a dual criminal justice system that has helped to maintain the economic and social hierarchy in America, based on the subjugation of blacks, within the United States. Public
policy, criminal justice actors, society and the media, and criminal behavior have all played roles in creating what sociologist Loic Wacquant calls the hyperincarceration of black men. But there are solutions to rectify this problem.
To summarize the major arguments in this essay, the root cause of the hyperincarceration of blacks (and in particular
black men) is society’s collective choice to become more punitive. These tough-on-crime laws, which applied to all
Americans, could be maintained only because of the dual legal system developed from the legacy of racism in the United
States. That is, race allowed for society to avoid the trade-off between societies “demand” to get tough on crime and its
“demand” to retain civil liberties, through unequal enforcement of the law. In essence, tying crime to observable characteristics (such as race or religious affiliation) allowed the majority in society to pass tough-on-crime policies without
having to bear the full burden of these policies, permitting these laws to be sustained over time.
What’s more, the history of racism, which is also linked to the history of perceptions of race and crime, has led society
to choose to fight racial economic equality using the criminal justice system (i.e., incarceration) instead of choosing to
reduce racial disparities through consistent investments in social programs (such as education, job training, and employment, which have greater public benefits), as King (1968) lobbied for before his assassination. In other words, society
chose to use incarceration as a welfare program to deal with the poor, especially since the underprivileged are disproportionately people of color.
At the same time, many communities attempted to benefit economically from mass incarceration by using prisons as a
strategy for economic growth, making the incarceration system eerily similar to the system of slavery. Given all of the
documented social and economic costs of mass incarceration (e.g., inferior labor market opportunities, increases in the
racial disparity in HIV/AIDS, destruction of the family unit), it can be concluded that it has helped to maintain the
economic hierarchy, predicated on race, in the United States. In order to undo the damage that has been done, and in
order to move beyond our racial past, we must as a nation reeducate ourselves about race; and then, as a society, commit
to investing in social programs targeted toward at-risk youth. We must also ensure diversity in criminal justice professionals in order to achieve the economic equality that King fought for prior to his death. Although mass incarceration
policies have recently received a great deal of attention (due to incarceration becoming prohibitively costly), failure to
address the legacy of racism passed down by our forefathers and its ties to economic oppression will only result in the
continued reinvention of Jim Crow.
This is part of a series of reports from the Economic Policy Institute outlining the steps we need to take
as a nation to fully achieve each of the goals of the 1963 March on Washington for Jobs and Freedom.
Visit www.unfinishedmarch.com for updates and to join the Unfinished March.
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The powerful never lose opportunities – they remain available to them. The powerless on the other hand, never experience opportunity – it is always arriving at a later time.—Martin Luther King Jr. (King 1968/2010, 1612)

Introduction
Hope and fear are two of the most effective tools of persuasion. Martin Luther King Jr. persuaded the hearts of a nation,
and the world, with a message of hope. In fact, President Obama became the first black president of the United States,
following in Dr. King’s footsteps, using hope as the cornerstone of his campaign. On the surface, Obama seemed to
fulfill the roadmap for change that King provided 51 years ago in his “I Have a Dream” speech during the March on
Washington. After all, a black man was voted into the highest office in the nation (arguably the world) during a time
when only 13 percent of the nation self-identified as black (U.S. Census Bureau 2013). Surely, the fact that a majority
of the nation cast their vote for a black president, not once but twice, indicates that the United States has made significant progress with race relations.
While Barack Obama’s ascension to the White House does suggest that we have made significant progress since the
abolition of slavery, the fight for equality is far from over. After all, there are always exceptions to every rule. King did
not stop his fight once African Americans attained “equality” under the law because he understood that such equality
was actually costless and that the real price that society would have to pay for reversing the mass oppression of a people
would come in delivering economic parity:
The practical cost of change for the nation up to this point has been cheap. The limited reforms have been
obtained at bargain rates. There are no expenses, and no taxes are required, for Negroes to share lunch counters,
libraries, parks, hotels and other facilities with whites. (King 1968/2010, 197)
In fact, in his last book, Where Do We Go From Here: Chaos or Community?, King (1968/2010) eloquently reasons that
the real dilemma for American society is whether or not to ensure economic equality through equal pay and equal
investments in human capital. Such equality would come at a much greater cost than simply allowing a group of marginalized individuals the right to vote because “… jobs are harder and costlier to create than voting rolls” (p. 202).
As King wrote, the then assistant director of the Office of Economic Opportunity, Hyman Bookbinder, estimated the
long-term costs of insuring true social equality to be roughly one trillion dollars (p. 205). Apparently, Bookbinder did
not believe this to be a daunting task, asserting that “‘…the poor [could] stop being poor if the rich [were] willing to
become even richer at a slower rate’” (p. 205).
Nonetheless, true acceptance and complete integration into the social fabric of society would only come through an
overhaul of the American social structure. As he sought genuine social change, King began to encounter heightened
resistance, even among white liberals who openly supported the civil rights movement, due to political backlash as fear
of losing white privilege began to invade the momentum of the movement (King 1968/2010; Steinberg 1998). However, King intuitively understood that there could be no social justice without economic justice because the persistence
of economic inequality (e.g., lower wages for equivalent jobs) meant the preservation of the social hierarchy that defined
blacks as only partly human. While the distinction ceased to persist in the letter of the law, it continued to be true
within the U.S. economic structure.
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It is well documented that the U.S. first garnered recognition on the international science scene through polygeny, a
theory, mostly of American descent, that postulated that different races originated from different ancestors, with whites
holding a superior status to all other groups. This “science” perpetuated the long held beliefs in the United States that
African Americans are a degenerate race of individuals that have an inferior intellect, that are prone to criminal behavior, and that are not equipped to govern themselves (Frederickson 1971; Steinberg 1998; A.Y. Davis 1998; Gould 1996;
Wacquant 2000). In fact, these opinions are still held and are documented today in social psychology experiments that
find that black criminals are typically seen as more immoral than whites who commit similar crimes (Graham and Lowery 2004).
King (1968/2010) advised that in order to progress towards true equality whites would have to put forth “…a mass
effort to reeducate themselves out of their racial ignorance” (p. 243). Nonetheless, instead of addressing the structural
barriers that kept black Americans from achieving true social justice in a laissez-fair economy, it could be argued that
mainstream society used the problems in the black community, which were themselves attributable to systematic oppression, as proof of why blacks were “undeserving” of this public investment (King, 1968/2010; Steinberg 1998; A.Y. Davis
1998; Crenshaw 1998; Wacquant 2000). In fact, one reason the “Moynihan Report” became so prominent was because
of its characterization of the African American community as socially pathological, even though in the report thenAssistant Secretary of Labor Daniel Patrick Moynihan attributes this “pathology” to years of oppression of the black
community (U.S. Department of Labor 1965; Acs et al. 2013).
At the same time, the protest and riots of the 1960s linked the movement for equality to crime and racial violence.
Growing racial tension allowed for tough on crime policies as major agenda items in election campaigns that would later
pave the way for policies that led to the mass incarceration of mostly black men (Tonry 1995; Loury 2008; Western
and Wildeman 2008; Raphael and Stoll 2013). Issues of race and class lie at the heart of the problem of mass incarceration, making it very complex. In fact, it can be argued that the disproportionate incarceration rate of minorities in
general, and blacks in particular, is one of the most pressing civil rights issues of our time (Alexander 2010; Loury 2008;
Wacquant 2008; Wacquant 2000), and an issue whose consequences extend beyond the inmate to the destruction of
families and communities.
On the surface, crime and punishment appear to be unsophisticated matters. After all, if someone takes part in a crime,
then shouldn’t he or she have to suffer the consequences of such actions? Nonetheless, it is argued throughout this essay
that crime and punishment are multidimensional problems that are inherently tied to institutionalized racial prejudice
justified by age-old perceptions and beliefs about African Americans. It is purported that the criminal justice system has
become a tool used to maintain the economic and social hierarchy within the United States based on the subjugation
of blacks. In the remainder of this essay I will discuss the roles that public policy, criminal justice actors, society and
the media, and criminal behavior have played in creating what sociologist Loic Wacquant calls the hyperincarceration
of black men. I will then discuss possible solutions to rectify this problem.

How did we get here? The causes of mass incarceration
Although mass incarceration can be attributed to public policy, these policies were sustained over time because of
institutionalized racism. The disproportionate imprisonment of African Americans that ensued resulted from the link
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FIGURE A VIEW INTERACTIVE on epi.org

Rate of imprisonment in state or federal correctional facilities, 1925–2011
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FIGURE B VIEW INTERACTIVE on epi.org

Male lifetime likelihood of going to state or federal prison, by race and ethnicity,
1974–2001
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general, and crack cocaine in particular), 2) increases in criminal behavior (e.g., violent crime) due to the introduction
of crack cocaine, and 3) the deinstitutionalization of the mentally ill.
Figures B and C plot the lifetime likelihood of a first incarceration at a state or federal prison for individuals born
between 1974 and 2001disaggregated by race and ethnicity for men and women respectively. The lifetime likelihood of
a first incarceration has greatly increased over time and this is especially true for blacks and Hispanics. The rate of change
for men is greatest between 1986 and 1991 while the rate of change for women is highest between 1986 and 1997.1
The years of the extreme increase in slope coincides with the Reagan administration’s enhancement of Nixon’s war on
drugs2 through the Anti-Drug Abuse Act of 1986. One significant piece of this legislation, which is held responsible for
the disproportionate rates of incarceration among African Americans in federal prisons, is the mandatory minimums for
drug offenses including the disparities in sentencing between cocaine and the cheaper crack cocaine (see Raphael and
Stoll 2013). However, the version of this bill passed in 1988 also provided substantial monetary incentives for state and
local police agencies to implement the war on drugs (which was not previously a priority) through the Edward Byrne
Memorial State and Local Law Enforcement Assistance Program (Byrne Program).
A 1993 GAO report states: “Byrne program grants are the primary source of federal financial assistance for state and
local drug law enforcement efforts” (GAO 1993, 2). This grant, along with civil forfeiture laws passed in 1984 allowECONOMIC POL IC Y INS T IT U T E | JA NUA RY 16, 2015
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FIGURE C VIEW INTERACTIVE on epi.org

Female lifetime likelihood of going to state or federal prison, by race and ethnicity,
1974–2001
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ing state and local police to share in drug-related assets, provided substantial resources to state and local law enforcement to focus on the drug war. Arguably these monetary incentives, coupled with Supreme Court rulings empowering
police with unprecedented discretion to stop and search citizens with little to no probable cause, have played a role in
the excessive incarceration rates we see today and the disproportionate imprisonment of African Americans (Alexander
2010; Sandy 2002; Benson and Rasmussen 1996; Blumenson and Nilsen 1998; Tieger 1971; and Russell 1998).
Although arrest rates and incarceration rates are often used to gauge criminal activity, they are not pure measures of such
behavior because they also reflect policy decisions as well as biases due to selective law enforcement. Figure D shows
arrest rates in 1980 and 2009 for whites, Figure E provides the same data for blacks, and Figure F provides the percentage change in arrests over this period for blacks and whites for each crime category displayed. Figures D and E show
that African Americans have much higher arrest rates than whites in every category. Figure F illustrates that except for
whites arrested for aggravated assault, all other Index Part I crimes (homicide, rape, robbery, aggravated assault, burglary,
larceny, and motor vehicle theft) decreased for both blacks and whites. The only other crimes to experience significant
increases in arrest from 1980 to 2009 are the less serious offenses of simple assault, drug possession, and drug sales.
Figure G shows how the shift in focus to less serious crimes translated into changes in the distribution of offenses for
individuals incarcerated in state prison from 1979 to 2009. It is clear from the figure that there was a decrease in the
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FIGURE D VIEW INTERACTIVE on epi.org

White arrest rates by offense type, 1980 and 2009
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FIGURE E VIEW INTERACTIVE on epi.org

Black arrest rates by offense type, 1980 and 2009
1980

2009

HomicideHomicide35
Rape
70.7
Rape
Robbery
314.3
Robbery
Aggravated assault

14.8

171.5

Simple assault
Aggravated
366.6
assault Burglary

344.8

Larceny
Simple
569.6
assault
Motor vehicle theft

1023.8

544.7
Burglary Weapon
Possession
1337.6
Larceny
Drug sale
Motor
151.8
vehicle
0
theft
Weapon

221.5

1980
2009

19.7

229
941.1
71.7
200

400

165.4

600
800
1,000
1,200
Arrests per 100,000 of the population

1,400

1,600

Source:
Author’s calculation
from
Snyder (2011) for 1980 data and FBI Uniform Crime Reporting Program data (U.S. Department of Justice,
341
1039.6
Possession
Federal Bureau of Investigation 2009) for 2009

Drug sale

163.9

311.6

ECONOMIC POL IC Y INS T IT U T E | JA NUA RY 16, 2015

PAGE 8

FIGURE F VIEW INTERACTIVE on epi.org

Percentage change in arrests, by race, 1980–2009
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share of individuals sentenced to state facilities for violent crimes and property crimes, but large increases in imprisonment for less serious crimes such as drug crimes and other crimes, echoing the findings by Raphael and Stoll (2013)
that a sizeable portion of the increase in incarceration was due to a focus on less serious offenses such as nonviolent drug
offenses.3
Although policing decisions are typically made at the state and local levels, the federal government can still influence
local law enforcement choices through laws and intergovernmental grant programs. These concessions (discussed above)
were offered to state and local law authorities in order to garner support for the war on drugs. Such allowances (e.g.,
civil forfeiture laws and Edward Byrne Memorial grants) are dangerous for two reasons: 1) as demonstrated above,
these programs distort policy and monitoring decisions, and 2) these laws produce “…self-financing, unaccountable
law enforcement agencies divorced from any meaningful legislative oversight” (Blumenson and Nilsen, 1998). Within
a public choice framework, more police resources do not necessarily lead to lower crime rates. On the contrary, such
allowances may provide police with motives to keep crime/arrest rates high since arrest rates are a measure of their efficacy and demand, and are now tied to federal funding. Thus, the availability of these targeted resources could explain
police agencies switching focus to drugs (as well as other Part II crimes, such as simple assault) along with the increasing criminalization of less-serious offenses leading to prisons becoming filled with low-level drug offenders (Andreozzi
2004; Benson and Rasmussen 1996: Benson, Kim, and Rasmussen 1994).
At the same time, impoverished rural communities began seeking to use prison construction as part of their economic
development strategies. Political officials hoped prisons would be a recession-proof industry that would help to stimulate
their economies through job creation and regional multiplier effects (Farrigan and Glasmeier 2007; Kirchhoff 2010).
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FIGURE G VIEW INTERACTIVE on epi.org

Percentage change in the distribution of state prison offenses, 1979–2009
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Among 1,500 prison facilities constructed by 1995, Farrigan and Glasmeier (2007) find that 39 percent were located
in rural communities, with the rural facilities holding higher percentages of males and blacks than urban prisons. In
addition, the private sector also began to view the expanding prison population as a source of economic opportunity
(Cheung 2002).
Putting the pieces of the puzzle together leads to the following system of mass incarceration: more punitive crime policies and a national push for the drug war (for political gain), which led state and local law enforcement to shift their
focus to policing and punishing less serious lawbreakers such as drug offenders and those committing simple assault,4
which in turn spurred a boom in the prison population causing state and local officials to lobby for prison construction
as a tool for economic growth and leading private industry to seek opportunities for profit among the incarcerated. The
end result is political and economic systems reliant on communities in chaos (also see a discussion of this by Loury
2008). While the preceding thoughts may shed light on the growth in the incarcerated population, they do not explain
how African Americans, who make up less than 13 percent of the population, came to account for over half of the
prison population during the height of the prison boom.

Perceptions of race, criminality, and social stratification
Black children born in 2001 are roughly 5.5 times more likely than their white counterparts to be incarcerated (Bonczar
2003). However, taken from a historical perspective this disparity is not unusual. By analyzing the ratio of the proportion of prison admissions rates to the proportion of the population by race (see Figure H) from 1926 to 1993, it is
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FIGURE H VIEW INTERACTIVE on epi.org

Ratio of proportion admitted to prison to share of population, by race, 1926–1993
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2009), the burden of which is disproportionately felt in the black community, since African Americans are excessively
incarcerated. Incarceration diminishes employment and earnings prospects, especially for young black men (Holzer
2009; Pager, Western, and Suggie 2009; Pager, 2003; Pager, Western, and Bonikowski 2009). Due to large numbers of
black men incarcerated, it has also been found that black-white employment and earnings disparities have been underestimated (Western and Pettit 2000; Chandra, 2003). In particular, there is evidence that arrests may explain almost
two-thirds of the black-white gap in employment for young men (Grogger 1992) and that incarceration explained onethird of this differential in 2000 (Raphael 2006). Moreover, new research suggests that the higher relative arrest rates
of blacks compared to whites might limit black upward mobility, and lead to inferior occupational placements (e.g.,
preclude blacks from consideration for managerial positions, in which being absent—due to an arrest—is more costly
to employers (Bailey 2014).5
After accounting for selection bias, Chandra (2003) estimates that black-white wage differentials actually diverged
between 1980 and 1990, and that incarceration can account for almost 50 percent of this divergence. Western and
Pettit (2005) also find that from 1980 to 1999, the black-white wage differential increased among working-age men
after accounting for incarceration-induced selection bias.
Moreover, using audit studies, Pager (2003) and Pager, Western, and Bonikowski (2009), find that employment opportunities for minorities are hurt more by an incarceration. However, incarceration does not affect everyone in the same
way: Low-skilled white males recently released from prison receive just as many, if not more call backs than blacks and
Hispanics without a criminal record (Pager, Western, and Bonikowski 2009). It is interesting to note that, although
low-skilled white male employment is hurt by an incarceration, previously incarcerated white men are still ranked in the
economic hierarchy at the same level as low-skilled Hispanic and black men without criminal records.
To further illustrate this point, Figure I (derived from estimates from Pettit and Western 2004) provides an estimate of
the cumulative risk of imprisonment by age 30–34 for two different birth cohorts by race and education level. Regardless of race or birth cohort, education is associated with a significant decrease in the likelihood of incarceration. However, racial disparities in incarceration persist over time at all education levels.
Finally, imprisonment leads to the loss of an individual’s ability to participate in the democratic process, and ultimately
one’s citizenship, through felon disenfranchisement laws (Uggen, Manza, and Thompson 2006; Karlan 2008). The
majority of states prohibit individuals in prison or on probation or parole from voting, and although numerous states
have developed protocols for restoring voting privileges to ex-offenders, these procedures are so onerous that many do
not seek to restore their rights (The Sentencing Project 2013).
Taking all of the above into consideration, there is ample evidence that the criminal justice system has played an integral
part in maintaining social and economic stratification along racial lines (Western and Wildeman 2008; Alexander 2010;
Wacquant 2008;Wacquant 2000; Myers 1993).
In conclusion, the civil rights movement threatened the political power of white privilege and, coupled with the flight
of urban jobs (not necessarily two independent events), created a reserve of young, idle, unemployed black youth, which
paved the way for more punitive (versus rehabilitative) policies toward crime. With the help of politicians and the news
media, criminal and black has become so interchangeable that social psychology experiments testing implicit racial bias
have generally found whites view blacks as less trustworthy, more violent, and innately criminal (Sommers and Ellsworth
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FIGURE I VIEW INTERACTIVE on epi.org

Cumulative risk of imprisonment by ages 30–34, by education, race, and birth cohort
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2000; Dixon and Maddox 2005; Eberhardt et al. 2004; Payne, Shimizu, and Jacoby 2005; Correll et al. 2007). Other
research suggests that white decisions on crime-fighting policies are influenced by racial stereotypes leading to the willingness to endorse more punitive approaches (i.e., building new prisons) versus investing in antipoverty methods when
asked about fighting crime in the “inner city” (i.e., black community). This implies a greater willingness of society to
use prison as the method for dealing with disadvantaged communities of color (Hurwitz and Peffley 2005).

The criminal justice system
Thus far, the root causes of the expansion of the prison population (public policy), the motive behind this growth
(preservation of social hierarchy), and the tool used to achieve these goals (criminal justice system and prisons) have
been identified. It is important to note that the suggested motive behind mass incarceration need not be intentional
animus. Rather, it is proposed that racism is so ingrained in American society that it can operate similar to the invisible
hand concept developed by Adam Smith to explain market equilibrium.6 However, there still remains the question:
How did crime control policies that affected the entire public turn into a system for locking up a disproportionate share
of African Americans?
The answer lies in the use of discriminatory enforcement (Loury 2008). Given the research discussed above, it is logical
to infer that society is more tolerant of selective law enforcement in black neighborhoods. There are two criminal justice actors that play very important roles in discriminatory enforcement at the first point of contact with this system:
1) policing agencies, and 2) prosecutors. Police have vast discretion over whom they regulate and which violations, if
any, they decide to charge. Legal scholars have written about the extraordinary, unchecked, discretion allotted to police
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officers and the effects this has on the application of the law (Tieger 1971; Cole 2001; Alexander 2010). One highly
publicized “method” to carry out selective enforcement is racial profiling. It is often argued that policing based on race
has merit if it is the result of statistical discrimination (i.e., race used as a signal to identify individuals that are more
likely to commit a crime), which is thought to enhance policing efficiency. Therefore, much of the empirical literature
attempts to identify whether racial profiling is statistically driven or whether it is preference-based discrimination. While
empirical results vary based on the methods and data used,7 there are a number of empirical studies that suggest there
is greater enforcement of criminal laws in communities of color. For example, some studies find that the race of the
police officer matters in determining who will be monitored, which suggests preference-based profiling since statistical
discrimination would imply that the officer’s race is inconsequential to enforcement decisions (Antonovics and Knight
2009; Close and Mason 2006; Close and Mason 2007; Donohue and Levitt 2001).8
Evidence of racial profiling can also be seen by comparing drug use with drug arrest rates by race. In Figure J, black
senior high school9 students indicate using cocaine and marijuana at lower rates in 1980, 1993, and 2009 than their
white counterparts; however, Figure K shows that, in general, blacks are much more likely than whites to be arrested
for possession and distribution of drugs. In fact, from 1980 to 2009 arrest rates for drug possession increased the most
for blacks, with roughly a 205 percent change. Figure L suggests that this racially biased policing also led to a change
in the distribution of offenses for which blacks were sentenced to state prisons from 1986–1999. The figure shows the
percentage change in the proportion of total offenses committed by blacks and whites serving time in state prisons, by
offense type. So, for example, the proportion of total murder offenses committed by blacks serving time in state facilities
decreased by 7 percent, while whites’ share increased by 24 percent. Blacks saw the greatest change with drug offenses,
their share increased by 50 percent. Since arrest rates reflect policy decisions, racial bias, and criminal behavior, they are
more appropriately viewed as an indicator of the probability of enforcement versus criminal behavior. It is clear from
figures K and L that blacks face a higher level of enforcement and punishment than whites. As mentioned earlier, it is
possible that higher arrest rates reflect higher criminality among African Americans (thus requiring greater deterrence),
but this does not seem to be the case when it comes to drugs (also see the 2013 American Civil Liberties Union report
on this topic).
An anecdotal example10 of discriminatory enforcement of drug policies with regard to the black community can be
found in the case of Hearn, Texas. The local drug task force conducted annual drug raids in low-income black neighborhoods based on unreliable, and sometimes forced, statements of confidential informants and fabricated evidence for
15 years. When time came each year to conduct raids, law enforcement officials would candidly joke about the raids,
stating that “ it was ‘time to round up the niggers,’ and laughed about watching African Americans run in fear during
the sweeps” (Kelly v. Paschall 2003, 28). Many of the victims of these raids were arrested and detained. In one invasion,
the drug task force arrested 15 percent of the young black men within a community. In addition, some victims pleaded
guilty to reduced charges instead of risking a trial of mostly all white jurors and longer prison terms, which is a valid
concern given that the likelihood of conviction for blacks could increase by 16 percentage points when juries are created
from entirely white jury pools (Anwar, Bayer, and Hjalmarsson 2012).
A recent report investigating the determinants of wrongful convictions found a lying non-eyewitness to significantly
increase the likelihood of a wrongful conviction (Gould et al. 2013). This last point is also important because the
mandatory minimum legislation for federal drug crimes allows for the defendant to avoid what could be a lengthy sentence if he or she provides “substantial assistance” in the prosecution of other individuals (Blumenson and Nilsen 1998).
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FIGURE J VIEW INTERACTIVE on epi.org

Drug use of high school seniors by race, 1980, 1993, 2009
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Thus, not only has the drug war imprisoned nonviolent offenders at alarming rates, but it is also reasonable to conclude
that it has brought about an increase in wrongful convictions and imprisonment.
As mentioned previously, the merits of racial profiling depend on whether or not it improves the efficiency of law
enforcement. However, Harcourt (2004) argues that racial profiling is only justifiable if: 1) it leads to reductions in
crime in the long run, 2) it improves the efficient provision of police resources, and 3) it does not bring about a ratchet
effect.11 Biased policing is likely to fail conditions one and three because it is probable that black criminal behavior is
less responsive to changes in policing due to inferior employment prospects for blacks, and because it is likely that racial
profiling will lead to responses by law enforcement above and beyond what is necessary to affect criminal behavior (due
to the nation’s history of racism). Even if racial profiling were to satisfy all of these conditions, there are still grounds
to contest its use based on the historical and institutionalized oppression of African Americans and the need to achieve
racial parity within the penal system (Harcourt 2004).
The second type of discretion contributing to racial inequities in the criminal justice system is prosecutorial decisions.
Prosecutors are often overlooked for the role they play in racial disparities within the penal system. Like police officers,
they have substantial authorization in determining the final outcome of a case as they have the freedom to pursue, drop,
or adjust criminal charges (A.J. Davis 1998; Rehavi and Starr 2012). New empirical evidence suggests that a significant
portion of the unexplained sentencing gap between blacks and whites can be explained by initial charges submitted by
the prosecuting attorney. In particular, prosecutors are roughly two times as likely to charge a black defendant with a
crime that falls under the mandatory minimum versus a comparable white defendant (Rehavi and Starr 2012). This
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FIGURE K VIEW INTERACTIVE on epi.org

Drug arrests by race, 1980, 1993, and 2009
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may explain why racial biases in sentencing persisted (Mustard 2001) even after the enactment of determinate sentencing.
Cole (2001) suggests that such inequality within the criminal justice system is necessary in order to balance the trade-off
between protecting constitutional rights and guarding against criminal activity. In other words, in order for society to
obtain greater civil liberties, society must be willing to tolerate greater levels of crime. As a result, the criminal justice
system depends on unequal administration of the law (based on race and class) in order to maintain the constitutional
rights of the more privileged. Persson and Siven (2007) develop a general equilibrium model of the judicial process and
theoretically come to a similar conclusion. Within their framework, the median voter will choose a punishment as well
as the willingness to let the guilty go free to avoid convicting the innocent (i.e., reasonable doubt). In other words, the
median voter chooses the threshold of guilt. Within this framework, the courts determine if the evidence presented is
above this cutoff; if so the individual is convicted of the crime. The greater the bar, the more convincing the evidence
must be to obtain a conviction. The authors find that society is tolerant of crime because there is a “hardened,” unbearable group of criminals in society that makes it possible for an innocent person to be mistaken for a criminal. Since a
white person could not be mistaken for black, and since blacks are cast as society’s “hardened,” unbearable, group of
criminals, mainstream American can afford to be more punitive.
Much like Cole (2001), the theoretical results from Persson and Siven (2007) imply that society does not have to make
the trade-off between greater tolerance (rights) in the judicial process when it is not possible for the majority to be mistaken as the deviant group. Moreover, the existence of race, and the assignment to the status of criminal based on race,
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FIGURE L VIEW INTERACTIVE on epi.org

Percentage change in the proportion of offenses committed by blacks and whites
serving time in state prison, by offense type, 1986–1999
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allows society to enact a different burden of proof for different races. Specifically, the burden of proof for a conviction
is low for minorities but high for whites; thus, creating two criminal justice systems under the façade that all persons
are equal under the law, and thereby avoiding the required exchange between civil liberties and tolerance of crime. This
alone could cause rational prosecutors (who are not necessarily driven by racial bias but who are seeking to maximize
convictions), for example, to be stricter on blacks than whites.

Criminal behavior
Undoubtedly, many might purport that the excessive increase in the incarceration rate of black males is due to a greater
propensity to commit crime. Nonetheless, Raphael and Stoll (2009, 2013) provide convincing evidence that society is
responsible (through our public policy choices) for the hyperincarceration of black men; they find very little changes in
criminal behavior. This does not negate the fact that some of the historical disproportionate incarceration rates between
African Americans and whites might be due to differences in criminal behavior. However, various studies suggest that
it is wrong to view this behavior as anything more than a symptom of historical barriers to social assimilation. In particular, Grogger (1991) finds that blacks’ criminal behavior more closely resembles the economic model of crime. One
conclusion that can be drawn from this finding is that labor market opportunities (i.e., employment opportunities and
wages) will lower blacks’ decision to participate in criminal activity. Since blacks have historically faced barriers to entry
into the labor market (Darity and Mason 1998) and have historically experienced exorbitant rates of unemployment
(Cox 2010), it is not surprising that barriers to human capital investment and lack of employment options might lead to
increased participation in criminal activity (Evans, Garthwaite, and Moore 2012; Gyimah-Brempong and Price 2006;
Grogger 1992; Grogger 1998).
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Other research has found that more education (Lochner and Moretti 2004), lower unemployment (Myers 1983,
Raphael and Winter-Ebmer 2001; Mustard 2010), and higher low-skill wages (Gould, Weinberg, and Mustard 2002;
Mustard 2010) would reduce criminal activity, but income inequality increases violent crime (Kelly 2000; Fajnzylber,
Lederman, Loayza 2002). For example, Deming (2011) finds that allowing access to better schools (as measured by peer
and teacher quality) actually reduces future criminal participation of high-risk youth. Estimates that I calculated for
the Alliance for Excellent Education (2013) suggests that increasing the average freshman high school graduation rate
(AFGR) by 5 percentage points would lead to 18.5 billion in annual crime-related savings.
Finally, as discussed previously, contact with the criminal justice system can lead to inferior labor market opportunities
and can cause increased criminal behavior (Bailey 2014; Bayer, Hjalmarsson, and Pozen 2009; Chen and Shapiro 2007;
Grogger 1998). In fact, findings by Donohue and Siegelman (1998) suggest that if society redirected money spent on
incarceration towards social programs (e.g., early childhood education and other types of programs aimed at increasing
education and earnings), and if these programs were targeted towards the most at-risk youth (i.e., black youth), then
this would be just as effective, if not more, at abating crime as increasing the prison population. According to my own
calculations, increasing the national black male average freshman high school graduation rate to the white male average
would lead to yearly savings of $31.3 billion in crime. Thus, even if we view hyperincarceration from a behavioral perspective we are reminded of the social costs of choosing chaos over community building (i.e., refusing to invest in true
social justice).

Where do we go from here, to chaos or community?
King (1968/2010) urged the country to build community by mending race relations. However, it is evident from the
mass incarceration policies implemented over the past 40 years that society has to this point chosen chaos (resulting in
the hyperincarceration of African Americans) over community building (restoration of the black community). The collateral consequences of these policies have been devastating to the black community and they include heightened health
disparities, destruction of the black family, increased barriers to employment and human capital investment resulting
in increases in racial economic inequality, and a loss of citizenship status and political power through felon disenfranchisement laws (see Western and Pettit 2005; Holzer, Offner, and Sorensen 2005; Holzer, Raphael, and Stoll 2006;
Holzer, Raphael, and Stoll 2004; Western and Pettit 2000; Travis 2002; Chandra 2003; Western 2007; Charles and
Luoh 2010; Pager, Western, and Suggie 2009; Lopoo and Western 2005; Western and Wildeman 2008; Uggen, Manza,
and Thompson 2006; Pinard 2010; Johnson and Raphael 2009; Lee and Wildeman 2011; Cox 2012; Cox and Wallace
2013). For example, Johnson and Raphael (2009) find that male incarceration explains the majority of the disparity
in AIDS rates between black and white women and Cox and Wallace (2013) find that the shock of an incarceration
increases the likelihood that households with children will experience food insecurity.
Although the right for blacks to vote has been enforced since the Voting Rights Act of 1965, mass incarceration policies
have effectively taken this entitlement away from numerous African Americans. So extensive is the hyperincarceration
crisis that it is estimated that had it not been for felon disenfranchisement laws, Al Gore would have won Florida by
31,000 votes in the 2000 presidential election (Karlan 2008). Although some progress has been made, it is evident that
many blacks are confronted with the same obstacles King so fervently fought against during the civil rights movement.
We must again ask ourselves: Where do we go from here? Are we going to continue down a road of chaos or are we
going to work to build a truly inclusive society?
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As King (1968/2010) suggested, the first step in genuinely constructing a real community is coming to terms with the
fact that we are a racist nation. In fact, he suggested that whites put forth effort to “…reeducate themselves out of their
racial ignorance” (King, 1968/2010, 243). However, this never happened on a national scale. We have yet to have a
nationwide dialogue about race and the consequences of racism. In fact, instead of acknowledging our long-documented
history of oppression and the institutionalization of this discrimination, society continues to fall into the trap that has
become the legacy of the Moynihan report: preferring to believe that African Americans are responsible for the obstacles
they face since, it is thought, they belong to a defiant culture. Up to this point, society would much rather avoid race
relations, believing the pretense that we are a progressive nation that has left its racist, violent history in the past. However, our criminal justice system tells the true story of our nation and the real progress we have made. It continues to
tell a story of the oppression and subjugation of people of color and the poor, and the implicit racial bias that remains
in the soul of America. Community building starts with the confession that we are a racist nation. Once we can admit
and openly discuss our sins, we can start the process of healing.
While this may sound cliché, I am convinced there is no other way. Although it is true that policies resulted in mass
incarceration, it is the systemic racial bias within the law that allowed these policies to continue as long as they have,
leading to the disproportionate incarceration of African Americans. Had these laws been enforced equally in all communities, it is unlikely the nation would have been so tolerant of mass incarceration policies. Society’s inherent beliefs about
the inferiority and deviousness of African Americans have led to a dual system of justice: one for whites and another for
blacks and other minorities, a system that many communities within the United States attempted to profit from. Taken
from this point of view, the penal system could be viewed as an extension of chattel slavery, requiring an abolitionist
approach “…to drastically reduce the prison population by seeking state and federal moratoriums on new prison constructions, amnesty for most prisoners convicted of nonviolent crimes, and repeal of excessive mandatory sentences for
drug offenses” (Roberts 2008). We should also look to Portugal’s example and investigate the option of decriminalizing
drugs (especially since this seems to have been a successful strategy). Moreover, there needs to be a greater social push
to increase the diversity of criminal justice actors with the most discretion: police officers, prosecutors, and judges. This
could be done, for example, through educational loan repayment programs or scholarships for individuals who want to
enter public service through the criminal justice sector.
Finally, for decades politicians have advocated for policies that affect the poor in general with the belief that the benefits
would trickle down to the black community. However, previously presented evidence suggests that redirecting money
used to expand incarceration towards social programs that improve the quality of education, and enhance the job skills
and employment specifically of marginalized youth (e.g., poor black youth) would not only lead to a decline in income
inequality, but would also reduce crime as much as policies to expand incarceration, if not more.
One example of a program that could achieve this is the federal job guarantee put forth by Darity and Hamilton (2012),
which they call the National Investment Employment Corps. This program would not only help to improve employment and earnings of high-risk youth, but would also help to lower crime (according to the findings by Grogger 1991)
especially if targeted towards black youth, who suffer from extremely high unemployment rates. One might initially
write this program off as politically infeasible, but society is already spending extraordinary amounts of money to sustain individuals in prison: Average costs per inmate are estimated to be $31,282 in the United States (Henrichson and
Delaney 2012). Darity and Hamilton (2012) propose a mean salary of $40,000, and although this figure is roughly
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$9,000 more than the direct costs to house an inmate, these costs do not include indirect costs such as the costs of crime
to the victim, and the costs of incarceration to families and the community.
Moreover, we are already employing and providing education and job skills training to individuals imprisoned because
most state department of corrections also have a charge to rehabilitate. Why not offer these programs on the front end
(prior to committing a crime), instead of after it is too late? We must ask ourselves why we are willing to make these
investments while these individuals are incarcerated, but are not willing to invest in these same individuals prior to their
admission to prison. It is time for society to make the difficult choice that it has been avoiding since the passage of the
Voting Rights Act of 1965: to wholeheartedly invest in the black community in order to achieve the social and economic
equality Martin Luther King Jr. dreamed of over 51 years ago.
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Endnotes
1. Please see Cox (2012) for a discussion of the growth in the incarceration of women.
2. In 1971 Nixon officially began the war on drugs and declared drugs “public enemy number 1.” The Nixon era was the only
period in which most of the funding was allocated toward treatment rather than law enforcement (Frontline 2012).
3. Note that drug offenses led to a large increase in admissions for both state and federal facilities, but drug admissions played
different roles in influencing the incarceration rate for federal and state facilities (see Raphael and Stoll 2013).
4. Note that simple assault is typically classified with aggravated assault in prison data.
5. This is in part a statistical discrimination argument in which employers might associate the likelihood of being arrested and
therefore absent from work with race and thus choose not to hire/promote African Americans to positions where absenteeism is
costly. It may also be the case that employers actually observe higher absenteeism rates among blacks than whites due to higher
relative arrests rates, leading blacks to be forced into secondary labor markets where absenteeism is not as costly.
6. I would like to thank Sarah Jacobson for helping me to formulate this thought.
7. It should be noted that the data used in many of the studies were collected after racial profiling received national attention and
following the passage of the Traffic Stops Statistic Act of 1997. Therefore, to the extent that officers had a behavioral response to
greater inspection of their actions, it is reasonable to believe that the data would not be representative of traffic stops prior to
such data collection, and, therefore, that the results would be biased towards finding no preference-based discrimination.
8. Donohue and Levitt (2001) conducted one of the first empirical studies to investigate whether the race of police matters. They
find that white officers monitor minorities at greater rates, and minority officers significantly increase the rate of enforcement on
whites but have no effect on the enforcement of non-whites. However, they called for more research to determine the significance
of their results. Antonovics and Knight (2009) and Close and Mason (2006 and 2007) developed models based on the notion
that if policing is solely the result of statistical discrimination the race of the police officer should not be important. Both studies
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find evidence that the race of the police officer matters in determining intergroup (e.g., white, black, etc.) policing, suggesting
the presence of preference-based racial profiling.
9. Note that substance use in high school is a strong predictor of future substance abuse (Merline et al. 2004).
10. For additional examples please see Russell (1998).
11. Harcourt (2004) defines the ratchet effect as one where racial profiling creates a situation where the proportion of the
supervised population of the profiled group is larger than the proportion of the crimes they are committing.
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